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SUBCHAPTER 1

THE ADM NI STRATI ON AND ENFORCEMENT OF THE
WAGE AND HOUR LAW

Hi storical Note: Subchapter 1, chapter 20 of title 12 is based
substantially upon "Rule XlIl1l1, Relating to the Adm nistration and
Enforcenment of the Hawaii Wage and Hour Law' of the Departnment of




Labor and Industrial Relations. [Eff. 11/1/51; am 10/15/62; am
3/1/66; am1/1/68; am 1/1/70; am 7/19/75; R, 10/2/81]

8§12-20-1 Definitions. As used in this chapter:
"Departnment” shall be as defined in section 387-1, Hawaii

Revi sed St at utes.
"Director" shall be as defined in section 367-1, Hawaii Revi sed

St at ut es.
"Enpl oy" shall be as defined in section 387-1, Hawaii Revised

St at ut es.
"Enpl oyee" shall be as defined in section 387-1, Hawaii Revised

St at ut es.

"Enpl oyer" shall be as defined in section 387-1, Hawaii Revised
St at ut es.

"Ti p" means a.sum of noney Cieterrnined solely by a custoner
and given in recognition of service performed by an enpl oyee who
retains it as a gift or gratuity. It may be paid in cash, bank check,
or other negotiable instrument payable at par as well as anounts
transferred by enployer to enpl oyee by direction of the credit
customer who designates ariounts to be added to the custoner's bil
as tips. Conpulsory or negotiated service charges and special gifts
in fornms other than described above are not counted as tips.

"Tip credit"” is the amount by which the wage paid a tipped
enpl oyee is deemed to be increased because of tips received by the
enpl oyee.

"Ti pped enpl oyee"” shall be as defined in section 387-1, Hawaii
Revi sed St at ut es.

"Wage" shall be as defined in section 387-1, Hawaii Revised
St at ut es.

"Week" shall be as defined in 387-1, Hawaii Revised Statutes.

"Wor kweek" shall be as defined in section 387-1, Hawaii Revi sed
Statutes. [Eff. 10/2/81] (Auth: HRS 8387-11) (Inp: HRS §387-11)

8§12-20-2 Bona fide executive capacity. The term "indi vi dua
enpl oyed...in a bona fide executive ... capacity" nmeans any
i ndi vi dual :

(1) \Who is conpensated on a fixed salary of not |ess than $210
per week (exclusive of the reasonable cost to the enployer
of board, |odging, or other facilities);

(2) Whose primary duty consists of the managenent of the
enterprise in which the individual is enployed or of a
customarily recogni zed departnent or subdivision thereof;

(3) Who customarily and regularly directs the work of two or
nmor e enpl oyees;

(4) Who has the authority to hire or fire other enpl oyees or
whose suggestions and reconmendations as to the hiring and



(5)

firing and as to the advancenent and pronotion or any
ot her change of status of other enployees will be given
particul ar wei ght; and

Who customarily and regularly exercises discretionary
powers. [Eff. 10/2/81; am 8/ 8/ 88 (Auth: HRS 8387-11)
(I'nmp: HRS 8387-1)

8§12-20-3 Bona fide adm nistrative capacity. The term
"individual enployed...in a bona fide ... adm nistrative...capacity"
means any i ndi vi dual :

(1)

(2)

Who is conpensated on a fixed salary of not |less than $210
per week (exclusive of the reasonable cost to the enpl oyer
of board, |odging, or other facilities); and
Whose primary duty consists of the performance of office
or nonmanual field work directly related to managenent
policies or general business operations of the enpl oyer or
the empl oyer's custoners, which includes work requiring
the exercise of discretion and i ndependent judgnent. The
i ndi vidual may be a person: (A) Who regularly and
directly assists a
proprietor or an
i ndi vi dual enpl oyed
in a bona fide
executive or
adm ni strative
capacity (as the
ternms are defined in
this subchapter); or
(B) Who perforns under only general supervision work
al ong specialized or technical |ines requiring
speci al training, experience, or know edge; or
(C) Who executes under only general supervision special
assignnents or tasks. [Eff. 10/2/81; am 8/8/88]
(Aut h: HRS 8387-11) (Inp: HRS 8397-1)

812-20-4 Bona fide supervisory capacity. The term "indivi dua

enpl oyed...in a bona fide supervisory...capacity" means any
i ndi vi dual :

(1) Who is conpensated on a fixed salary of not |ess than $210
per week (exclusive of the reasonal cost to the enpl oyer
of board, |odging, or other facilities);

(2) Whose primary duty consists of the supervision or
direction of other enployees; and

(3) Who customarily and regularly directs the work of at | east

five enployees in the enterprise in which the individua
is enployed. [Eff. 10/2/31; am 8/8/88] (Auth: HRS
§387-11) (Inp: HRS 8387-1)



812-20-5 Bona fide professional capacity. The term "i ndi vi dual

enpl oyed...in a bona fide ... professional capacity" means any
i ndi vi dual :
(1) Who is conpensated on a fixed salary or fixed fee of not

(2)

(3)
(4)

| ess than $210 per week (exclusive of the reasonabl e cost

to the enpl oyer of boa-rd, |odging, or other facilities);

provi ded that the salary requirenment shall not apply in
the case of an individual:

(A) Who is the holder of a valid license or certificate
permtting the practice of |aw or nedicine or any of
their branches and who is actually engaged in the
practice thereof; or

(B) Who is the holder of the requisite academ c degree
for the general practice of nedicine and is engaged
in an internship or residency program pursuant to the
practice of nedicine or any of its branches; or

(C) \VWho is enployed and engaged as a teacher as provided
in paragraph (2)(0O;

Whose primary duty consists of the performance of:

(A) Work requiring know edge of an advanced type in a
field of science or learning customarily acquired by
a prolonged course of specialized intellectual
instruction and study, as distinguished froma
general academ ¢ education and from an
apprenticeship, and fromtraining in the performance
of routine nmental, manual. or physical processes; or

(B) Work that is original and creative in character in a
recogni zed field of artistic endeavor (as opposed to
wor k whi ch can be produced by a person endowed wi th
general manual or intellectual ability and training),
and the result of which depends primarily on the
i nvention,.imgination, or talent of the individual;
or

(C) Teaching, tutoring, instructing, or lecturing and who
is enpl oyed and engaged in this activity as a teacher
certified or recognized in the school system or
educati onal establishnment or institution by which the
person is enpl oyed;

VWhose work requires the consistent exercise of discretion

and judgnent in its performance; and

Whose work is predom nantly intellectual and varied in

character (as opposed to routine nmental, manual,

mechani cal, or physical work) and is of such character

that the output produced or the result acconplished cannot

be standardized in relation to a given period of tine.

[Eff. 10/2/81; am 8/8/88] (Auth: HRS 8387-11) (Inp: HRS



§387- 1)

812-20-6 Qutside sal esman capacity. The term "indi vi dual

enpl oyed.

in the capacity of outside sal esman” neans any

i ndi vi dual :

(1)

(2)

VWho is enployed for the purpose of, and who is customarily

and regul arly engaged away from the enpl oyer's place or

pl aces of .business in:

(A) Making sales; or

(B) Obtaining orders or contracts for services or for the
use of facilities .for which a consideration will be
paid by the client or custoner; and

VWhose hours of work of a nature other than that des6ribed

i n paragraphs (1)(A) and (1) (B) do not exceed forty per

cent of the hours worked in the workweek by non-exenpt

enpl oyees of the enployer; provided that the hours of work

do not include hours of work of a nature other than sales

or solicitations which are in excess of five per cent of

the hours worked in the workweek by non-exenpt enployees

of the enployer. Exenpt work shall include work perfornmed

incidental to and in conjunction with the enpl oyee's own

out side sales or solicitations. The term "sal es" shal

i nclude any sal e, exchange, contract to sell, consignnent

for sale, shipnent for sale, or other disposition with

respect to tangi ble and intangible property. (Eff.

10/ 2/ 81] (Auth: HRS 8387-11) (Inp: HRS 8387-1)

8§12-20-7 Qutside collector. The term "individual enployed ...
as an outside collector" nmeans any individual:

(1)

(2)

Who is enployed for the purpose of, and who is customarily

and regul arly engaged away fromthe enpl oyer's place or

pl aces of business in:

(A) Collecting noney for goods or services previously or
presently furnished by the enpl oyer; or

(B) Collecting noney for an account placed in the hands
of the enployer for collection; and

VWhose hours of work of a nature other than that described

in paragraphs (1)(A) and (1)(B).do not exceed twenty per

cent of the hours worked in the workweek by non-exenpt

enpl oyees of the enployer. Exenpt work shall include work

performed incidental to and in conjunction with the

enpl oyee's own outside collections. [Eff.10/2/81] (Auth:

HRS §387-11) (I nmp: HRS 8387-1)

812-20-8 Record keeping requirenents. (a) Every enployer shal
mai ntain and keep in or about the prem ses where any enpl oyee is

enpl oyed,

records in English containing the follow ng information on



each enpl oyee to whom sections 387-2'and 387-3, Hawaii Revi sed
Statutes, apply:

(1) Nanme in full, social security nunber, and any identifying
synbol or nunber used in place of or in addition to a nane
on any record kept by the enployer relating to the
enpl oyee;

(2) Hone address;

(3) Date of birth, if under nineteen;

(4) Occupation in which enployed;

(5) Rate of pay and | ength of pay period;

(6) Hours worked each workday and total hours worked each
wor kweek;

(7) Total daily or weekly straight-tinme wages;

(8) Total weekly overtinme wages;

(9) The anount and purpose of additions to or deductions from
wages paid each pay period;

(10) Total wages paid each pay period, date of paynent, and pay
peri od covered,

(11) Date of hire; and

(12) Date of term nation.

(b) These records shall be preserved by the enployer for at

| east six years. [Eff. 10/2/81] (Auth: HRS 88387-6, 387-11) (Inmp: HRS
§387-6)

81 2-20-9 Reasonable cost of board, |odging. or other
facilities. (a) The reasonable cost to the enployer of furnishing an
enpl oyee with board, |odging, or other facilities is the actual cost
of providing the board, |odging, or other facilities and shall hot
include a profit to the enployer or to any affiliated person.

(b) The cost of operation and mai ntenance, the rate of
depreciation, and the depreciated anount OF capital invested by the
enpl oyer shall be calculated in accordance with generally accepted
accounting principles. The term "depreciation" shall include
obsol escence.

(c) The cost of furnishing facilities which are primarily for
t he benefit or conveni ence of the enployer shall not be included as
wages. These facilities may include, but ate not Iimted to:

(1) Tools of the trade and other materials and services

incidental to carrying on the enployers business; and

(2) Unifornms and their |aundering, where the ,nature of the

busi ness requires the enpl oyee to wear a uniform [Eff.
10/ 2/ 81] (Auth: HRS 8387-11) (Inmp. HRS 88387-1 to'387-3)

8§12-20-10 Reduction of wages. No enployer shall reduce a wage
paid to an enployee which is in excess of the m ni mum wage under
chapter 387, Hawaii Revised Statues, for the purpose of, evading the
overtime provisions of section 387-3,.Hawaii Revised Statutes. [Eff.




10/ 2/81] (Auth: HRS §387-11) (Inp: HRS §8387-3, 387-11)

8§12-20-11 Paynent of wages to tipped enpl oyees. (a) \Were
enpl oyees practice tip-splitting, each enployee shall be considered
ti pped only to the extent of the proportionate share received and
retained by each. Simlarly, where an enployer in furtherance of a
ti p-pooling arrangenent redistributes the tips to the enpl oyees upon
sone basis nmutually agreed by the enployees thensel ves, only the
anmpunts actually received and retai ned by each individual shall be
consi dered tips.

(b) Where an enployee is enployed in two or nore different
occupations for the same enployer, tip credit nay be taken only for
hours worked in the occupation in which the enployee customarily and
regularly receives nore than $20 a nonth in tips.

(c) The enployer shall notify all enployees in witing at the
time of hire if tip credit is to be used. The enployer's policy on
tip credit may be changed if the change is intended to be permanent
and not designed to evade the requirenments of the law. Notification
of changes shall be given to the enployees in witing or through a
posted notice prior to the commencenent of the pay period.

(d) The regular rate of a tipped enployee who works overtinme
shall be determ ned as provided in section 387-3, Hawaii Revised
Statutes. Tips received in excess of the tip credit shall not be
included in the regular rate.

(e) An empl oyee who customarily and regularly receives nore
than $20 a nonth in tips remains a tipped enpl oyee even though
si ckness, vacation, or the like reduces the anmobunt of tips received
in a particular nmonth to $20 or | ess. The enpl oyee nust actually
receive nore than $20 a nonth in tips and shall not be considered a
ti pped enpl oyee sol ely because of enploynent in an-occupational group
whi ch has record of receiving nore than $20 a nonth in tips. An
enpl oyee may qualify as a tipped enployee in the initial or term nal
mont h of enpl oynent provided that tips received in a particular week
or weeks of a month is at a rate in excess of $20 a month. [Eff.

10/ 2/81] (Auth: HRS 8387-11) (Ilnp: HRS 88387-1, 387-2, 387-3)

8§12-20-12 Record keeping requirenents; tipped enployees. Every
enpl oyer claimng tip credit shall in addition to records required by
section 12-20-8, maintain and preserve payroll or other records
containing the following informati on and data with respect to each
ti pped enpl oyee:
(1) A synbol placed on the pay records identifying each
enpl oyee whose wage is partially determ ned by tips;




(2) Weekly amount of tips received by the enployee;

(3) Amount by which the wages of each tipped enpl oyee have
been increased because of tips as determ ned by the
enpl oyer;

(4) The anount per hour-which the enpl oyer takes as tip
credit. This amount shall be reported to the enpl oyee in
witing each tinme it is changed fromthe amount per hour
taken in the precedi ng week;

(5) Hours worked each workday in any occupation in which the
enpl oyee does not receive tips, and total weekly
straight-time paynment made by the enployer for these
hours; and

(6) Hours worked each workday in occupations in which the
enpl oyee receives tips, and total weekly stra'" h,@tine
wages for these hours. [Eff. 10/2/81] (Auth: HRS 8387-11)
(I'np: HRS 88387-1, 387-2, 387-6)

8§12-20-13 Conputation of time. The tire in which any act
provi ded-by this chapter is to be done is conputed by excluding the
first day and including the last, unless the last day is a Saturday,
Sunday, or holiday and then it is also excluded. As used in this
chapter, "holiday" includes any day designated as such pursuant to
section 8-1, Hawaii Revised Statutes. [Eff. 10/ 2/ 81] (Auth: HRS
8§387-11) (I nmp: HRS 8337-9)

812-20-14 -to 12-20-50 (Reserved)
SUBCHAPTER 2
EMPLOYMENT OF STUDENT- LEARNERS
Hi storical Note: Subchapter 2, chapter 20 of title 12 is based
substantially upon "Rule XVII, Relating to Enpl oynent of

St udent - Learners” of the Departnment of Labor and Industri al
Rel ations. [Eff. 8/15/55; am1/1/64; R 10/ 2/81]

8§12-20-51 Definitions. As used in this subchapter:

"Bona fide vocational training program means one authorized
and approved for public high schools by the departnment of education
or approved for a private high school by the principal of that
school, with provision for part-time enploynment training which nmay be
schedul ed for a part of the workday or workweek, for alternating
weeks, or for other limted periods during the year, supplenented by
and integrated with a definitely organized plan of instruction
designed to teach technical know edge and rel ated industri al
information given as a regular part of the student- |earner's course
in the high school




"Student -l earner” neans a student who is receiving instruction
in a public high school or licensed private high school and who is
enpl oyed on a part-tinme basis pursuant to a bona fide vocational
trai ni ng program [Eff 10/2/81] (Auth: HRS 88387-9, 387-11) (I np:
HRS 8§387-9)

812-20-52 Application for certificate. Application for the
enpl oynment of student-I|earners under special certificates authorizing
enpl oynent at wages | ower than the m ni mum wage applicabl e under
section 387-2, Hawaii Revised Statute, shall be nade by the enpl oyer
to the director on fornms furnished by the departnent. The application
must be conpl ete and be signed by the enpl oyer, student-I|earner, and
appropriate school official, (Eff. 10/2/81] (Auth: HRS §8387-91
387-11) (lnp: HRS 8387-9)

8§12-20-53 | ssuance of certificate. (a) Upon receipt of an
application for the enploynment of a student-learner, the director may
i ssue a special certificate under the following terns and conditi ons:

(1) Any training program under which the student-learner wll
be enpl oyed shall be a bona fide vocational training
progr am

(2) The special mninum wage shall not be | ess than
seventy-five per cent of the m ni rum wage under section
387-2, Hawaii Revised Statutes, as anmended;

(3) The special certificate shall be valid for a period not to
exceed one school year

(4) The special certificate shall have no retroactive effect,
but shall operate as 'an exception subsequent to the date
of issue only;

(5) The student-|earner shall be at |east sixteen years of
age;

(6) The work hours at the subm nimumrate combined with the
school hours of the student-|earner shall not exceed forty
hours per week. When school is not in session the nunber
of hours worked at the subm ninumrate by the
student -1 earner shall not exceed forty hours per week; and

(7) There have been no viol ations of chapter 387, Hawaii
Revi sed Statutes, by the enployer which may provide
reasonabl e grounds for the director to conclude that the
enpl oyer would not conply with the ternms of the speci al
certificate.

(b) The special certificate or a notice of the denial thereof

shall be mailed to the enpl oyer.

(c) The special certificate shall be preserved by the enployer

and be avail able for inspection for at |east six years after date of
i ssue. (Eff. 10/2/81] (Auth: HRS 88387-9, 387-11) (Inp: HRS 8387-9)




8§12-20-54 Revocation of certificate. (a) A special certificate
may be revoked by the director for cause at any tine. Cause shal
mean violation of any provision of this subchapter, falsification of
any information required by the application, or wthdrawal of
approval of the enployer's participation in the training program

(b) No order revoking any special certificate shall take effect
until the expiration of the tine allowed for reconsideration under
section 12-20-55, and if reconsideration is requested, the effective
date of the revocation order shall be postponed until c¢ action is
taken thereon. If the revocation order is affirmed, the enployer
shal | reimburse any person enployed under a special certificate
whi ch has been cancelled for the difference between the m ni num wage
appl i cabl e under section 387-2, Hawaii Revised Statutes, and any
| ower wage paid that person subsequent to the revocation date
indicated in the director's order. [Eff. 10/2/81] (Auth. HRS
8§8387-9, 387-11) (Inp: HRS 8387-9)

812-20-55 Reconsideration. (a) Any person aggrieved by the
director's action in denying, granting, or revoking a speci al
student-| earner certificate may, within ten-days after the director's
action, file a witten request for reconsideration by the director.

(b) A request for reconsideration shall be granted where the
applicant shows that there is additional evidence which may
materially affect the decision and that there were reasonabl e grounds
for failure to offer that evidence prior to the director's action.
[Eff. 0/2/81] (Auth: HRS 88387-9, 387-11) (Inmp: HRS 8387-9)

8§812-20-56 to 12-20-60 (Reserved)
SUBCHAPTER 3
EMPLOYMENT OF HANDI CAPPED CLI ENTS I N SHELTERED WORKSHOPS
Hi storical Note: Subchapter 3, chapter 20 of title 12 is based
substantially upon "Rule XXIV, Relating to Enpl oynent of Handi capped

Clients in Sheltered Wrkshops" of the Departnent of Labor and
| ndustrial Relations. [Eff. 10/24/59; R 10/ 2/ 81]

8§12-20-61 Definitions. As used in this subchapter:

"Handi capped client” or "client" means an individual whose
enpl oyability is inpaired by age, physical or nental deficiency or
injury, and who is being served in accordance with the recogni zed
rehabilitation program of a sheltered workshop within the facilities
of that agency or in or about the hone of a client.

"Shel tered workshop” or "workshop" means a charitable
organi zation or institution conducted not for profit, but for the
pur pose of carrying out a recognized program of rehabilitation for




i ndi vi dual s whose enployability is inmpaired by age, physical or

ment al deficiency or injury, and of providing these individuals with
remuner ative enploynment or other occupational rehabilitating activity
of an educational or therapeutic nature. [Eff. 10/2/81] (Auth: HRS
8§8397-9, 387-11) (lnp: HRS 8387-9)

812-20-62 Application for certificate. (a) Application for a
special certificate may be made by a sheltered workshop to the
director permtting the paynment of wages | ower than the m ni mrum wage
requi red under section 387-2, Hawaii Revised Statutes, to handi capped
clients.

(b) The application shall be signed by an authorized official
of the workshop and shall include the foll ow ng:

(1) A description of the types of handi capped clients accepted

by the sheltered workshop;

(2) A description of the types of work and the rehabilitation

services offered by the workshop; and

(3) The estimated earnings of each handi capped client who is

unable to earn the m ni num wage required under section
387-2, Hawaii Revised Statutes. [Eff. 10/2/81] (Auth:
HRS 8§88387-9, 387-11) (Inp: HRS 8387-9)

812-20-63 Factors for consideration. The follow ng factors nmay
be considered by the director or authorized departnental
representative in determ ning the necessity of issuing a special
certificate and the conditions to be specified therein:

(1) The present and previous earnings of handi capped clients

of the workshop;

(2) The general nature and extent of the handicaps of clients
served by the workshop;

(3) The wages of non-handi capped enpl oyees enployed in private
i ndustry engaged in work conparable to that perforned in
t he wor kshop;

(4) The cost, value, duration, and types of rehabilitative,
medi cal , educational, therapeutic, and social work
services given to handi capped clients;

(5) The tuition, fees, or other charges made by agenci es ot her
t han wor kshops for simlar types of services;

(6) The extent to which handi capped clients, other
i ndi vi dual s, governnmental agencies, or other organizations
may pay dues, fees, or other nonies to the workshop;

(7) The extent to which clients share, through services or
wages, in the receipts for work done in the workshop;

(8) The extent to which the handi capped clients nay al so be
| earners or otherw se i nexperienced; and

(9) Whether there exists any workshop-custoner arrangenent
whi ch constitutes an unfair method of conpetition and




whi ch tends to spread or perpetuate substandard wage
l evels. (Eff. 10/2/81] (Auth: HRS 88337-9, 387-11) (I np:
HRS §387-9)

8§12-20-64 |ssuance of certificate. (a) If the application and
ot her available information indicate that the applicant is a
sheltered workshop and that the clients of the workshop are paid
comrensurate with their productivity at the prevailing.rates in the
vicinity in regular comrercial industry Mintaining approved | abor
standards for the type of work being perfornmed, the director, to the
extent necessary in order to prevent curtailment of opportunities for
enpl oynment, shall issue a special certificate authorizing the
enpl oynment of handi capped clients under the terns and conditions set
forth therein, at wages | ower than the m ni mumrequired under section
387-2, Hawaii Revised Statutes. Otherw se the director shall deny a
special certificate.

(b) A special certificate may be issued for an individual
handi capped client, a division of the workshop, the entire workshop,
or any conbination' thereof. [Eff. 10/2/81] (Auth: HRS 8§8387-9,
387-11) (lnmp: HRS 8387-9)

812-20-65 Terns of certificate. (a) The special certificate
shal | :

(1) Specify the ternms and conditions under which it is
granted; and

(2) Be effective for a period to be designated by the
director. The special mninmm wage rates may be paid only
during the effective period of the certificate.

(b) The special certificate may provide the follow ng rates:

(1) A special mninmumwage rate which may be paid during a
specified period or periods, designated as
“training-periods”, to allow for evaluation of the
client's capacities and for job-training. The rate may
apply during the specified training periods to a client
who has never previously worked in the workshop, or to a
client who is transferred to a job in the workshop at
which the client has never previously worked, or to a
client who has returned to the workshop after a period of
separati on and who would require retraining; and

(2) A special mninmmwage rate for the workshop or for
di vi sions of the workshop which may be paid to a client
following conpletion of the specified training periods,
unl ess a | ower special individual wage rate has been
authorized in the special certificate for a client who is
unable to earn the workshop or applicable division m ninmm
wage rate.

(c) The wage rates paid clients working at piece rates shall




not be |l ess than the piece rates paid non-handi capped enpl oyees
perform ng the sanme work in the vicinity in a regular commerci al

i ndustry mai ntaining approved | abor standards. The wage rates paid
clients working at tinme rates shall be based on the prevailing rates
in the vicinity in a regular comrercial industry maintaining approved
| abor standards, taking into account the type, quality, and quantity
of work produced by the client, In no instance shall wage rates be

|l ess than the mninumrate specified in the special certificate as
provided in subsection (b)(1).and (2).

(d) Clients of the workshop shall be paid not |ess than one
and one-half tinmes the regular rate for all hours over forty worked
in the workweek, as provided in section 387-3, Hawaii Revised
St at ut es.

(e) The terms of any special certificate nmay. be anmended upon
request of the sheltered workshop or handi capped client or by the
director. [Eff. 10/2/81] (Auth: HRS 88387-9, 337-11) (Inmp: HRS
§387-9)

812-20-66 Renewal of certificate. (a) Application nmay be filed
for renewal of any special certificate.

(b) I'f an application for renewal has been properly filed prior
to the expiration date of a special certificate, the certificate
shall remain in effect until the application for renewal has been
granted or deni ed.

(c) Handi capped clients may be paid subm ni rum wages after
notice that the application for renewal has been denied, if review of
the denial is requested in accordance with section 12-20-70; provided
that if the denial is affirmed on review, the sheltered workshop
shall reinburse any person covered by the special certificate for the
difference between the applicable m nimum wage and any | ower wage
pai d that person subsequent to the date as of which the renewal of
the special certificate was denied. [Eff. 10/2/81] (Auth: HRS
§8387-9, 387-11) (lnp: 8387-9)

8§12-20-67 Non-handi capped client's in sheltered workshops. No
i ndi vidual who is not a handi capped client shall be enpl oyed under
any special certificate issued pursuant to this subchapter at wages
| ower than the m ninmumrequired under section 387-2, Hawaii Revised
Statutes. [Eff. 10/2/81] (Auth. HRS 88387-9, 387-11) (Inmp: HRS
§8387-2, 387-9)

812-20-68 Record keeping requirenent. Every sheltered
wor kshop at all tinmes shall keep, maintain, and have avail able for
i nspection by the director or an authorized departnental
representative a record of the nature of each client's handicap in
addition to the records required under section 12-20-8. [Eff.
10/ 2/ 81] (Auth: HRS 88387-9, 387-11) (Ilnp. HRS 8§88387-6, 387-9)




8§12-20- 69 Revocation and cancellation. (a) The director may
revoke or cancel any special certificate for cause. A special
certificate may be cancell ed:

(1) As of the date of issue, if it is found that fraud has
been exercised in obtaining the special certificate or in
perm tting a handi capped client to work thereunder; or

(2) As of the date of violation, if it is found that any of
t he provisions of chapter 387, Hawaii Revised Statutes, or
of the ternms of the special certificate have been
vi ol ated; or

(3) As of the date of notice of revocation or cancellation, if
it is found that the special certificate is no |onger
necessary in order to prevent curtailment of opportunities
for enploynent, or that the requirements of this
subchapt er have not been conplied wth.

(b) Except in cases of wilful violations or those in which the
public interest requires otherw se, before any special certificate is
revoked or cancelled, facts or conduct which may warrant that action
shall be called to the attention of the sheltered workshop in witing
and it shall be afforded an opportunity to denonstrate or achieve
conpliance with all lawful requirenments. [Eff. 10/2/81] (Auth: HRS
8§8387-9, 387-11) (lnp: HRS 8387-9)

8§12-20-70 Reconsideration. (a) Wthin thirty days after mailing
or delivery of notice of decision nmade pursuant to sections 12-20-64,
12-20-66, and 12-20-69 to the party entitled thereto, the director,
upon application of any interested party, my reconsider the
deci si on.

(b) I'f an application for reconsideration is nade, the
cancel l ation shall be postponed until action is taken thereon;
provided that if the revocation or cancellation order is affirned on
review, the workshop shall reinmburse any person covered by the
special certificate for the difference between the applicable m ninum
wage and any | ower wage paid that person subsequent to the date on
whi ch the special certificate was revoked or cancelled. [Eff.

10/ 2/81] (Auth: HRS 88387-9, 387-11) (Inp: HR 8387-9)

8§12-20-71 Subm ssion of information; investigations; hearings.
The director may require at any time the subm ssion of information
ot her than that specified el sewhere in this subchapter as is
appropriate or may conduct an investigation, which may include a
hearing, prior to taking any action pursuant to this subchapter. To
the extent the director deens appropriate, all interested parties my
be provided an opportunity to present data and views. [Eff. 10/2/81]
(Auth: HRS 8§8387-9, 387-11) (I'mp: HRS 8387-9)

8§812-20-72 to 12-20-80 (Reserved)



SUBCHAPTER 4
EMPLOYMENT OF STUDENT- WORKERS

Hi storical Note: Subchapter 4, chapter 20 of title i2 is based
substantially upon "Regulation XXVII, Relating to Enploynent of
St udent - Wor kers" of the Departnent of Labor and Industrial Relations.
[Eff. 9/4/62; amI/I1/64; am 9/1/69; R 10/ 3/81]

8§12-20-81 Definitions. As used in this subchapter:

"Attending... school" nmeans all of that period comencing wth
the first day the individual is required to attend classes at the
school and ending with the day all of the courses or subjects of
study for which the individual has registered for the term senester
or school year, as the case may be, are conpleted or term nated, or
the individual's status as a student is term nated.

“"Full-time student” means an individual who has not attai ned
the age of nineteen and who is considered a regular full-tinme student
by the school at which the individual is enrolled or registered
"Part-tinme enpl oyee" neans an individual who works | ess than the
customary full-time hours worked by a regular full-tinme enployee of
the establishment, plant, factory, or other prem ses at which the
i ndi vidual is enployed,.and, except as otherw se provided herein,
whose hours of work at the establishment, plant, factory, or other
prem ses at which the individual is enployed do not exceed:

(1) Four hours on a school day;

(2) Eight hours on a Saturday, Sunday, or on a holiday
observed by the school at which the individual is a
student; and

(3) Twenty-five hours in a workweek
Any provision to the contrary notw thstandi ng, an individual shall be
deenmed a "part-tinme enployee” during Christmas and Spring vacations
observed by the school at which that individual is a student if
during those vacations the individual's hours of work performed for
any one enployer do not exceed eight hours in a day and forty hours
in a workweek.

"Student -worker" means a part-time enployee.who is a full-time
stu@lt @t attending a public or private school other than a coll ege,
uni versity, business school, or technical school. [Eff. 10/2/81]
(Auth: HRS 88387-9, 387-11) (Inp: HRS 387-9)

8§12-20-82 Application for certificate. (a) Application for
the enmpl oynent of student-workers under special certificates
aut hori zi ng enpl oynent at wages |ower than the m ni nrum wage
applicabl e under section 387-2, Hawaii Revised Statutes, shall be
made by the enployer on forms furnished by the departnent. The
application nmust be conplete and be signed by the enpl oyer, the




student -worker, and a parent or guardian of the student-worker.

(b) The enployer shall also obtain a statement fromthe
principal or an authorized official of the school that the
student-worker is a full-time day student of that school, and the
statenment shall be presented to the director with the application for
a special certificate. [Eff. 10/2/81] (Auth: HRS 8§8387-9, 387-11)
(I'nmp: HRS 8387-9)

8§12-20-83 | ssuance of certificate. Upon the receipt of an
application for the- enploynent of a student-worker, the director may
issue a special certificate to the enployer under the following terns
and condi tions:

(1) The special mninmum wage shall be not |ess than
eighty-five per cent of the m nimum wage under section
387-2, Hawaii Revised Statutes, or as the sanme -my be
anmended fromtinme to tinme;

(2) Hours or other conditions of enploynment are not
detrinmental to the health, safety, or norals of the
st udent - wor ker ;

(3) The special certificate shall be valid under the ternms set
forth in the certificate for a period of not nore than
twel ve nonths fromthe date of issue as specified in the
certificate; and

(4) The enployer shall keep the special certificate on file
whil e the student-worker is enployed, and upon term nation
of enploynent, the certificate shall be returned to the
director. [Eff. 10/2/81] (Auth. HRS 88387-9, 387-11) (I np:
HRS 8§387-9)

8§12-20-84 Record keeping requirenents. In addition to records

requi red by section 12-20-8 and by chapter 387, Hawaii Revised
Statutes, the enployer's records shall identify each student-worker
[Eff. 10/2/81] (Auth: HRS 88387-9, 397-11) (Ilnp: HRS 8387-9)

8§12-20-85 Revocation and cancellation. Any special certificate
may be revoked or cancelled for cause at any time by the director
after affording all interested parties an opportunity for a hearing.
Cause shall nean violation of this subchapter or any provision of
chapters 387 or 388, Hawaii Revised Statutes, or a finding by the
director that the hours or other conditions of enploynment are
detrinmental to the health, safety, or norals of the student-worker
[Eff: 10/2/81] (Auth: HRS 8§88387-9, 387-11) (Inp: HRS 387-9)

8§12-20-86 Reconsideration. (a) Any person aggrieved by the
director's action in denying, granting, or revoking a speci al
student -worker certificate, within ten days after that action, nmay
file a witten request for reconsideration by the director.

(b) A request for reconsideration shall be granted where the




applicant shows that there is additional evidence which nmay
materially affect the decision and that there were reasonabl e grounds
for failure to offer that evidence prior to the director's action.
[Eff. 10/2/81] (Auth: HRS 88387-9, 387-11) (Inp: HRS 387-9)

§812-20-87 to 12-20-90 (Reserved)
SUBCHAPTER 5
EMPLOYMENT OF HANDI CAPPED PERSONS

Hi storical Note: Subchapter 5, chapter 20 of. title 12 is based
substantially upon "Regul ation XXVIII, Relating to Enploynent of
Handi capped Persons" of the Departnent of Labor and I ndustri al
Rel ations. [Eff. 9/1/63; R 10/2/81]

812-20-91 Definitions. As used in this subchapter:

"Handi capped trainee" or "trainee' neans an individual whose
enpl oyability is inpaired by age, physical or nental deficiency, or
injury and who is receiving or is to receive on-the-job training in
i ndustry under vocational rehabilitation progranms adm ni stered by any
gover nnment al agency.

"Handi capped worker" or "worker" nmeans an individual whose
enpl oyability is inpaired by age, physical or nental deficiency, or
injury. [Eff. 10/2/81] (Auth: HRS 88387-9, 387-11) (Ilnp: HRS 8387-9)

812-20-92 Application for certificate. Application for the
enpl oynent of handi capped wor kers and handi capped trai nees under
special certificates authorizing enploynent at wages |ower than the
m ni mum wage under section 387-2, Hawaii Revised Statutes, shall be
made by the enployer to the director on fornms furnished by the
depart nment.

(1) The application for-a handi capped worker certificate nust
be conpl ete and be signed by the enployer and the
handi capped wor ker or guardi an.

(2) The application for a handi capped trainee certificate nust
be conpl ete and be signed by the enployer, the handi capped
trai nee or guardian, and a representative of the
governnental agency. [Eff. 10/2/81] (Auth: HRS 88387-9,
387-11) (I'np: HRS 8387-9)

812-20-93 Issuance of certificate. Upon receipt of an
application for enploynment of a handi capped wor ker or handi capped
trainee, the director may issue a special certificate to the
enpl oyer-under the follow ng terms and conditi ons:

(1) The special certificate shall be valid under the terns set

forth in the certificate for a period of not nore than




twel ve nonths fromthe date of issue as specified in the
certificate,;

(2) The special certificate shall have no .retroactive effect,
but shall operate as an exception subsequent to the date
of issue only;

(3) The subm ni nrum wage shall not be | ess-than the wage
specified in the certificate by the director;

(4) The handi capped wor ker or handi capped trai nee shall be
paid at the hourly rate specified in the certificate, or
not | ess than the piece rates paid non-handi capped workers
enpl oyed in the sane occupation, whichever is greater;

(5) The handi capped worker or handi capped trai nee shall be
paid not |ess than one and one-half tinmes the regular rate
for .all hours worked in excess of the maxi num wor kweek
under section 387-3, Hawaii Revised Statutes;

(6) Money paid the handi capped trai nee by any governnent al
agency for maintenance or other expenses shall not be
consi dered as off-setting any part of the wage or other
remuner ati on due the handi capped trainee by the enployer;
and

(7) The terms of any special certificate nay be 'anmended for
cause upon witten request to the director by the parties
concerned. [Eff. 10/2/81] (Auth: HRS §8387-9, 387-11)
(I'np: HRS 8387-9)

8§12-20-94 Renewal of certificate. (a) Application may be filed
f @r r@newal of any special certificate.

(b) I'f an application for renewal has been properly filed prior
to the expiration date of a special certificate, the certificate
shall remain in effect until the application for renewal has been
granted or deni ed.

(c) Handi capped wor kers and handi capped trai nees may be paid a
subm ni rum wage after notice that the application for renewal has
been denied, if review of the denial is requested in accordance wth
section 12-20-97; provided that if the denial is affirmed on review,
the enmpl oyer shall reinburse any person covered by the special
certificate for the difference between the applicable m ni rum wage
and any | ower wage paid that person subsequent to the date on which
the renewal of the certificate was denied. [Eff. 10/2/81] (Auth: HRS
8§8387-9, 387-11) (lnmp. HRS 8387-9)

§12-20-95 Record keeping requirenents. In addition to records
required by section 12 -20-8 and chapter 387, Hawaii Revised
Statutes, the enployer's records shall identify each handi capped
wor ker or handi capped trainee. (Eff. 10/2/81] (Auth: HRS 88387-9,
387-11) (Inmp: HRS 8387-9)




§12-20-96 Revocation and cancellation. (a) Any speci al
certificate may be revoked or cancelled for cause at any tinme by the
director-after affording all interested parties an opportunity for a
heari ng. Cause shall mean violation of this subchapter or any
appl i cabl e provision of chapters 387 or 388, Hawaii Revised Statutes,
or a finding by the director that fraud has been exercised in
obtaining the special certificate or in permtting a handi capped
enpl oyee to work thereunder.

(b) Except in cases of wilful violations or those in which the
public interest requires otherw se, before any special certificate is
revoked or cancelled, facts or conduct which nmay warrant that action
shall be called to the attention of the enployer in witing and the
enpl oyer shall be afforded an opportunity to denonstrate or achieve
conpliance with all lawful requirements. (Eff. 10/2/81] (Auth: HRS
8§8387-9, 387-11) (Ilnp: HRS 8387-9)

8§12-20-97 Reconsideration. (a) Any person aggrieved by the
director's action in denying, granting, revoking, or cancelling a
special certificate may, within ten days after that action, file a
written request for reconsiderat on by the director.

(b) A request for reconsideration shall be granted where the
Applicant shows that there is additional evidence which my
materially affect the decision and that there were reasonabl e grounds
for failure to offer that evidence prior to the director's action.
[Eff. 10/2/81] (Auth: HRS 88387-9, 387-11) (Ilnp: HRS 8387-9)

8§812-20-98 to 12-20-100 (Reserved)
SUBCHAPTER 6

EMPLOYMENT OF PAROLED WARDS OF THE
HAWAI | YOUTH CORRECTI ONAL FACI LI TY

Hi storical Note: Subchapter 6, chapter 20 of title 12 is based
substantially upon "Regul ati on XXI X, Relating to Enploynment of
Parol ed Wards of the Hawaii Youth Correctional Facility" of the
Departnment of Labor and Industrial Relations. [Eff. 9/1/63;

R 10/ 2/ 81]

812-20-101 Definitions. As used in this sub-chapter
"Parol ed ward" means any individual between fifteen and
ei ght een years of age who:
(1) Has been commtted to the.Hawaii youth correctional
facility by the ¢ ourts of the State of Hawaii for the
period of the individual's mnority but subject to earlier




rel ease on parole;

(2) Has net the parole requirenent of the departnment of social
services and housi ng; and

(3) |Is enployed pursuant to a rehabilitation program of the
department of social services and housing. [Eff. 10/2/81]
(Aut h: HRS 88387-9, 387-11) (Inp: HRS 8387-9)

812-20-102 Application for certificate. Application for the
enpl oynment of parol ed wards under special certificates authorizing
enpl oynent at wages | ower than the m ni rum wage under section 387-2,
Hawai i Revi sed Statutes, shall be made by the enployer to the
director on forms furnished by the enforcenent division of the
departnent. The. application nust be conplete and be signed by the
enpl oyer, the paroled ward, and an appropriate official of the
departnment of social services and housing.

[ Eff. 10/ 2/ 81] (Auth: HRS 88387-9,387-11) (lnp: HRS 8387-9)

812-20-103 |lssuance of certificate. Upon receipt of an
application for the enploynment of a paroled ward, the director may
i ssue a special certificate to the enployer subject to the foll ow ng
terms and conditions:

(1) The wage rate set in the certificate shall be fixed at a

figure designed to reflect adequately the individual

wor ker's earning capacity. No wage rate shall be fixed at
|l ess than fifty per cent of the m ninmum wage under
section 387-2, Hawaii Revised Statutes;

(2) The paroled ward shall be paid at the hourly rate
specified in the certificate, or not |less than the piece
rates paid to enployees in the sane occupati on, whichever
is greater;

(3) The paroled ward shall be paid not |ess than one and
one-half times the regular rate for all hours worked in
excess of the maxi num wor kweek under section 387-3, Hawai i
Revi sed St at ut es;

(4) A special certificate shall be valid under the ternms set
forth in the certificate for a period of not nore than six
months fromthe date of issue or a longer period if
specified in the certificate; and

(5) The enployer shall keep the special certificate on file
while the paroled ward is enployed, and upon terni nation
of enpl oynent, the certificate shall be returned to the
director. [Eff. 10/2/81] (Auth: HRS 88387-9, 387-11) (I np:
HRS 8§387-9)




8§12-20-104 Renewal of certificate. (a) Application my be filed
for renewal of any special certificate.

(b) I'f an application for renewal has been properly filed prior
to the expiration date of a special certificate, the certificate
shall remain in effect until the application for renewal has been
granted or deni ed.

(c) Paroled wards may be paid a subm ni nrunml wage after notice
that the application for renewal has been denied, if review of the
denial is requested in accordance with section 12-20-107; provided
that if the denial is affirmed on review, the enpl oyer shal
rei mburse any person covered by the special certificate for the
di fference between the applicable m ninum wage and any | ower
wage- pai d that person subsequent to the date on which the renewal of
the certificate was denied. (Eff. 10/2/81] (Auth: HRS 8§8387-9,
387-11) (lnmp: HRS 8§387-9)

812-20-105 Record keeping requirenents. 1In addition to
records required by section 12-20-8 and by chapter 387, Hawai
Revi sed Statutes, the enployer's records shall identify each parol ed

ward. (Eff. 10/2/81] (Auth: HRS §§387-9, 387-11) (Inp: HRS §387-9)

8§12-20-106 Revocation and cancellation. Any speci al
certificate may be revoked or cancelled for cause at any tinme by the
director after affording all interested parties an opportunity for a
hearing. Cause shall nean violation of this subchapter or any
appl i cabl e provision of chapters 387 or 388, Hawaii Revised Statutes,
or a finding by the director that the conditions of enploynent are
detrinmental to the health, safety, or norals of the paroled ward.
[Eff. 10/2/81] (Auth: HRS 8§8387-9, 387-11) (lnp: HRS 8387-9)

812-20-107 Reconsideration. (a) Any person aggrieved by the
director's action in denying, granting, revoking or cancelling a
special certificate may, within ten days after that action, file a
written request for reconsideration by the director.

(b) A request for reconsideration shall be granted where the
applicant shows that there is additional evidence which nmay
materially affect the decision and that there were reasonabl e grounds
for failure to offer that evidence prior to the director's action.
[Eff. 10/2/81] (Auth: HRS 88387-9, 337-11) (lnp: HRS 387-9)



